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IN THE 


United States Court of Appeals 

foe the District of Columbia 


January Term, 1943 


No. 8420 


THOMAS FRAZIER, Administrator of the Estate of 
VESLE CREW, Deceased, Appellant 

vs. 

CHARLES W. KTJTZ, and GUY MASON, Commissioners 
of the District of Columbia, Exceptant, Appellee 


BRIEF FOR APPELLANT. 


Jurisdictional Statement 

This is an appeal by Thomas Frazier, the administrator 
of the estate of Vesle Crew, from a judgment entered in 
the District Court of the United States for the District 
of Columbia, on exceptions to an account of the adminis¬ 
trator by the commissioners of the District of Columbia. 

The lower Court had jurisdiction by reason of Title 11, 
(Section 501 and Sec. 504,1940 edition). 
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Statement of Case. 

The administrator of the estate of Vesle Crew, deceased, 
tiled in Probate Court of the District of Columbia a restated 
first and final account, filed on July 14, 1942; the following 
disbursements relevant to the appeal were made; Funeral 
expenses Five Hundred and Fifty ($550.00) dollars, unex¬ 
pended funds deposited with the Registry of the District 
Court for the benefit of unknown heirs at law and next of 
kin, Two Hundred Twenty-four dollars and thirteen cents 
($224.13), the entire assets of the estate being in the 
amount of Nine Hundred Forty-eight dollars and six 
cents ($948.00). 

Thereafter the District of Columbia by and through the 
commissioners and defendants herein, filed exceptions to 
the first and final account of the administrator asserting 
their interest by reason of the fact that the administrator 
had stated in his petition for letters of administration that 
he believed that the decedent left him surviving no heirs 
at law or next of kin, and by reason of Title 18, Section 717, 
the property escheated to the District of Columbia that by 
virtue of their interest vested by law under the aforemen¬ 
tioned statutes they filed this exception, specifically attack¬ 
ing the item of disbursement of Five Hundred and Fifty 
($550.00) dollars for funeral, and relied upon Title 20, 
Section 605, of the 1940 District of Columbia Code. 

The administrator, Thomas Frazier, immediately filed a 
motion to overrule the exceptions and to strike the said 
exceptions from the record of the Court (R. 11). The said 
motion set up as a grounds for the striking of the motion, 
that the District of Columbia is not a party with sufficient 
interest to raise an objection to this account; that the excep¬ 
tions are improperly made, in that it should have been made 
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by the District of Columbia Municipal Corporation; that 
the verification was fatelv defective. 

That on October 27, 1942, the Court denied the motion 
to strike the exceptions and granted the exceptions in part, 
and directed distributions to the District of Columbia. 

The administrator filed a motion to vacate the order 
which motion was denied on December 4, 1942, wherein 
the administrator contends that he was denied due pro¬ 
cess of law, in that the ordinary course of procedure after 
attacking the substantial rights of the exceptants, to file 
their exceptions he should have been given an opportunity 
to correct the falsifications of the record, and have a hear¬ 
ing on the merits. 

Thereafter this appeal was taken to correct the manifest 
errors in the orders of the Court of October 27, 1942, and 
December 4,1942. 

Issues Involved on Appeal. 

It is respectfully submitted the issues involved are as 
follows: 

1. Did the Court commit error in denying the motion to 
strike the exceptions, and by summarily fixing the funeral 
bill in the amount of Three Hundred ($300.00) dollars, and 
further ordering the residue to be paid to the District of 
Columbia? 

2. Does the theory of escheat presuppose the non-exis¬ 
tence of heirs at law and next of kin without adjudica¬ 
tion of the fact? 

3. Does Probate Court have jurisdiction to make a 
determination of escheated property and determine whether 
there are heirs at law and next of kin? 
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4. Is the administrator entitled to a hearing on the 
exceptions filed to his account? 

Summary of Argument. 


1 . 


The administrator by filing his motion to strike has rais¬ 
ed a question as to the mode of procedure in the absence of 
statutory provision for the District of Columbia to accom¬ 
plish an escheat. 

2 . 

The bare allegation in the petition is not sufficient for 
the Court which has no jurisdiction to determine heirs at 
law and next of kin, to adjudicate that there are no heirs 
at law and next of kin. Contrary to the legal presumption 
that there are heirs, where the modus operandi is not set 
forth and specifically vested in Probate Court, jurisdiction 
then remains according to common law, and title must pass 
not by virtue of what has transpired in Probate Court, but 
must rely upon an independent civil action according to com¬ 
mon law, and all conditions precedent must have been set¬ 
tled. Judgment can not be predicated upon an assumption 
of jurisdiction where there is none. Findings of facts upon 
mere assumptions contrary to all legal presumptions exist¬ 
ing in favor of the existence of heirs at law and next of 
kin. 

3. 

Where there is no statutory provisions for escheat the 
common law remedy is by writ of escheat, in which pro¬ 
ceeding there will be a final adjudication as to whether or 
not there are heirs at law and next of kin. 


m 

O 


4. 

The rendering of a summary judgment upon a motion tp 
strike is the same as denying the administrator an oppor ¬ 
tunity to be heard on the merits of the exceptions and de T 
fenses. 

ARGUMENT. 

1 . I 

Escheat of Property Depended Upon 
Common Law or Statute. 

The District of Columbia before the assertion of a vested 
right must have an adjudication of no heirs at law and next 
of kin existing within the fifth degree, before a property 
right vests so as to give the state a right to challenge the 
account of the administrator, and there is no statute in 
force and effect in the District of Columbia conferring jur- 
isdiction in Probate Court, and Probate Court being a 
creature of statute with limited jurisdiction without juris¬ 
diction to determine property rights when the same are in 
controversy. 

“Richardson vs. Daggett, 24 D. C. App., 440, 33 
Wash. L. Rep., 24. 

“Welch vs. Lynch, 30 App., D. C., 112.” 

The District of Columbia relied upon Title 18, Section 
717, of the 1940 edition of the District of Columbia Code, 
which is based upon a condition precedent and commences 
as follows: 

i 

“If there be no widow or relations of the intestate | 
within the fifth degree, which shall be reckoned by 
counting down from the common ancestor to the more 
remote, the whole surplus shall belong to the District 
of Columbia, to be disbursed by the Commissioners 
of the District for the benefit of the poor. (Mar. 3, 
1901, 31 Stat. 1251, ch., 854, sec. 388.)” 
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This section of the Code presupposes an adjudication 
that there are no heirs at law and next of kin, that the jur¬ 
isdiction of the Court is limited by statute (Title 11, Sec¬ 
tion 504). 

“Powers—Not Exclusive of Equity Jurisdiction in 

Certain Cases. 

It shall have full power and authority to take the 
proof of wills of either personal or real estate and 
admit the same to probate and record, and for cause 
to revoke the probate thereof; to grant and, for any 
of the causes hereinafter mentioned, to revoke letters 
testamentary, letters of administration, letters ad col¬ 
ligendum, and letters of guardianship, and to appoint 
a successor in the place of anyone whose letters have 
been revoked; to hear, examine, and decree upon all 
accounts, claims, and demands existing between execu¬ 
tors and administrators and legatees, or persons en- 
entitled to a distributive share of an intestate estate, 
or between wards and their guardians; to enforce the 
rendition of inventories and accounts by executors, ad¬ 
ministrators, collectors, guardians, and trustees re¬ 
quired to account of said court; to enforce the distribu¬ 
tion of estates by executors and administrators, and the 
payment or delivery by guardians of money or prop¬ 
erty belonging to their wards: Provided, That the 
jurisdiction of said probate court shall not be exclu¬ 
sive of the jurisdiction of the said equity court to en¬ 
tertain suits by legatees or next of kin against execu¬ 
tors or administrators, or by wards against their 
guardians for an accounting; and, except in cases 
provided for in section 11-52Q, any settlement of ac¬ 
counts in said probate court shall only be prima facie 
evidence as to the correctness of said accounts in any 
such suits, or in suits by creditors against executors or 
administrators, or against heirs or devisees, to subject 
the real estate of decedents to the payments of their 
debts. (Mar. 3,1901, 31 Stat. 1208, ch., 854, 119; June 
30,1902,32 Stat., 525, ch. 1329.) ” 

Therefore this administrator has concluded that nothing 
would relieve him from liabilitv to the heirs at law and next 
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of kin, if any there should be, as the writ of escheat was 
a common law remedy of the state. 

See: 

Hamilton vs. Brown, 16 Sup. Ct. 585, 161 U. S. 
256, 40 L. Ed., 691. 

A conveyance of real estate of a citizen dying in¬ 
testate and without heirs could not be made by 
the Commonwealth until the rendition of a judg¬ 
ment in its favor upon an inquest of office. 

Klein, Escheator of Pennsylvania vs. Brodbec, §15 
Fed. Supp. 473. 

Federal District Court without authority to 
enter judgment of escheat awarding moneys un¬ 
der its control to a state in the absence of a 
judgment of escheat in favor of the state. 

The American Loan and Trust Company vs. 
The Grand River Co., 159 Fed. 775. 

William Forse Scott assignee, in Bankruptcy, et al. 
vs. Giddings Receiver, et al., City of Baltimore 
vs. Same, 125 Md. 595, 94 Atl. 213. 

The Court by ruling and making a final judgment on the 
exceptions filed precluded the administrator from over¬ 
coming the erroneous impression created by the exceptions 
and was not permitted to show* the conditions and circum¬ 
stances surrounding the life of the deceased which war¬ 
ranted an elaborate funeral. 

That the decedent by virtue of his estate and his stand¬ 
ing in life was entitled to have the type funeral given him 
which included the cost of grave, cars, suit, engraved name 
plate and other essentials to a decent burial. 

Sinnott vs. Kennedy, 14 App. D. C. 1,179 U. S. 606. 
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Conclusion. 

It is respectfully submitted that the Court committed 
error by sustaining the exception of the commissioners 
of the District of Columbia and that the judgment below 
should be reversed. 

Respectfully submitted, 

OTHO D. BRANSON, 
Attorney for the AppeUcmt, 
604 D Street, Northwest, 
Washington, D. C. 
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Appendix 


IN THE 

DISTRICT COURT OF THE UNITED STATES 
fob the District of Columbia 
Holding a Probate Court 

Estate of 

Vesle Crew, No. 57730 

Deceased 

Administration Docket 123 

Date of Death July 27, 1940 


Restated First & Final Account of Thomas Fraizer. 
Administrator. 


Letters Issued February 20,1941 

Assets 

Received Disbursement 

ASSETS 

Cash received from property Clerk 
of Metropolitan Police Depart¬ 
ment .$938.06 

Sale of Muzzle loading Remington 
pistol; one colt cal. 35 pistol, one 
Remington Automatic cal. 38 
pistol, one Italian coin, one Wal¬ 
tham open face watch, four boxes 
cal. 38 cartridges; all sold, pur¬ 
suant to Court order dated Feb¬ 
ruary 28,1941, to Lawrence John¬ 


son 


10.00 
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DISBURSEMENTS 

Court costs. 17.16 

Notary fees. 2.00 

Law Reporting Company, Notice to 

Creditors. 9.78 

Capital News Service (publication 

of notice to next of kin). 10.20 

Law Reporters Company next to 

kin. 12.24 

Bond Premium. 10.00 

Notary Fees. 1.50 

Funeral expenses. 550.00 

Administrator’s Commission—10% 94.80 

Register of Wills cost including 

account . 16.25 

Unexpended Funds of the Estate 
deposited in the Registry of the 
District Court for the benefit of 
the unknown Heirs at Law and 
next to kin. 224.13 

$948.06 $948.06 

2 District of Columbia, to wit: 

I, the undersigned Thomas Fraizer, Administrator, 
of the estate of Vesle Crew late of the District of Columbia, 
deceased, do solemnly swear that the foregoing account is 
just and true, and that I have bona fide paid, or secured to 
be paid, the several sums of which I claim credit and allow¬ 
ances. 

THOS. FRAZIER. 

Sworn to and subscribed before me 
this 13th day of July, 1942. 

Otis S. Boyd, 

Register of Wills for the District 
of Columbia Clerk of Probate Court. 
(Endorsement: Restated First and Final Account of Ad¬ 
ministrator. Filed July 14,1942.) 
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3 Exceptions to the First and final Account 

of Administrator. 

Comes now, John Russell Young, Charles W. Kutz and 
Guy Mason, constituting the Board of Commissioners of 
the District of Columbia, distributees of the residuum of the 
estate of Vesle Crew, deceased, the intestate herein, by 
virtue of Section 388 of the Code of Law for the District 
of Columbia, as amended by act of the Congress of the 
United States, approved June 28, 1934 (48 Stat. 1224, 
1230, section 13), and do hereby except to the first and final 
account of Thomas Fraizer, Administrator of the within 
estate, filed herein on to wit, the 14th day of July, 1942, and 
particularly to the following items disbursed, for which the 
Administrator herein claims credit and allowance in his 
first and final account: 

1. “To Thomas Fraizer t/a Frazier’s Funeral 

Home .$550.00” | 

With respect to the funeral expenses allowable under 
existing law, reference is made to Code, D. C., 1940, 
Section 20-605 ( 29 ; 265) which provides: 

“• • • Funeral expenses, to be allowed at the discre¬ 
tion of the Court, according to the condition and cir¬ 
cumstances of the deceased, not exceeding three hun¬ 
dred dollars; Provided, That for special cause shown 
the Court may make such additional allowance not 
exceeding three hundred dollars as such special circum¬ 
stances may warrant”. 

The foregoing statute is intended to protect the estate of 
decedents from dissipation at the hands of persons, who 
having it within their power, might otherwise be tempted 
to expend extravagant amounts for elaborate bur-j 

4 ials. In instances where relatives of decedents are 
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THOS. FRAZIER. 

Sworn to and subscribed before me 
this 13th day of July, 1942. 

Otis S. Boyd, 

Register of Wills for the District 
of Columbia Clerk of Probate Court. 
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3 Exceptions to the First and final Account 

of Administrator. 

Comes now, John Bussell Young, Charles W. Kutz and 
Guy Mason, constituting the Board of Commissioners of 
the District of Columbia, distributees of the residuum of the 
estate of Vesle Crew, deceased, the intestate herein, by 
virtue of Section 388 of the Code of Law for the District 
of Columbia, as amended by act of the Congress of the 
United States, approved June 28, 1934 (48 Stat. 1224, 
1230, section 13), and do hereby except to the first and final 
account of Thomas Fraizer, Administrator of the within 
estate, filed herein on to wit, the 14th day of July, 1942, and 
particularly to the following items disbursed, for which the 
Administrator herein claims credit and allowance in his 
first and final account: 

1. “To Thomas Fraizer t/a Frazier’s Funeral 

Home .$550.00” 

With respect to the funeral expenses allowable under 
existing law, reference is made to Code, D. C., 1940, 
Section 20-605 (29 ; 265) which provides: 

“• • * Funeral expenses, to be allowed at the discre¬ 
tion of the Court, according to the condition and cir¬ 
cumstances of the deceased, not exceeding three hun¬ 
dred dollars; Provided, That for special cause shown 
the Court may make such additional allowance not 
exceeding three hundred dollars as such special circum¬ 
stances may warrant”. 

The foregoing statute is intended to protect the estate of 
decedents from dissipation at the hands of persons, who 
having it within their power, might otherwise be tempted 
to expend extravagant amounts for elaborate bur- 

4 ials. In instances where relatives of decedents are! 
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responsible for exceeding the limits placed upon such 
expenditures, the underlying motive is usually a desire 
on the part of such relatives to honor the deceased. 

When, however, death overtakes one who is survived by 
no relatives and funeral arrangements must be made by 
strangers it cannot be excepted, that similar motives will 
guide them or that sound judgment will in every instance 
rule in the matter of such expenses. 

The Congress therefore has wisely directed that two con¬ 
siderations shall guide those who undertake to determine 
how much of a decedent’s estate shall be spent for his 
funeral expenses. The first of these considerations is the 
“condition and circumstances of the deceased”. The sec¬ 
ond test is, what, if any “special cause” exists, and is 
“shown”, justifying the expenditure for a decedent’s bur¬ 
ial, of an account in excess of the maximum of three hun¬ 
dred dollars initially allowed by the statute. 

Words and Phrases (Permanent Edition) Vol. 8, page 
400, under the caption “Conditions in life” declares: 

. “The term ‘condition,’ as used in a statute rela¬ 
ting to the property of a bankrupt, providing that 
there should be exempt to the bankrupt the necessary 
household and kitchen furniture, and such other ar¬ 
ticles or necessaries as his assignee should designate 
and set apart, having reference in the account of the 
family and “ condition ” and circumstances of the 
bankrupt, but altogether not to exceed a certain speci¬ 
fied sum, means his position, personal or relative, 
which he had occupied in life at an previous to his 
assignment. In re Ludlow, 1 N. Y. Leg. Obs. 322, 
323,” (Italics supplied). 

In the instant case, decedent left an estate amounting 
to nine hundred forty-eight ($948.00) dollars, nine hun- 
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dred thirty-eight ($938.00) dollars of which were in cash, 
the remaining ten ($10.00) dollars being the proceeds of 
the sale of three (3) pistols and a watch. 

So far as an examination of the record discloses, the 
foregoing reference to the extent and character of de¬ 
cedent’s estate is the sole information to be found, which 
could be helpful in determining “the condition and cir¬ 
cumstances of the deceased.” And, certain it is, 
5 that nowhere therein will be found the “special 
cause” or “special circumstances,” which under j 
the proviso of the pertinent statute “may warrant” an | 
“additional allowance,” in excess of the three hundred 
dollars limitation. 

Upon the death of one who is survived by no known 
Heirs at law or next to kin, and who leaves not testa¬ 
mentary designation of a personal representative, who 
might be expected to exercise discretion and good judg¬ 
ment in administering the estate of a decedent, under 
the statute controlling the appointment of an admin¬ 
istrator in such circumstances, the undertaker may be 
appointed, if he be “the largest creditor applying” for 
administration. 

It is respectfully urged that in cases such as the pres¬ 
ent one it is the responsibility of the undertaker in the 
first instance, of insuring approximate compliance with 
the statute, intended to safeguard the estate of such de¬ 
cedent, but at the same time affording him a funeral ap¬ 
propriate to his station in life. It is asserted without 
fear of contradiction, that before any undertaker renders 
any service when summoned by persons not known to 
him, he demands assurances satisfactory to him that the 
person who employs him is financially responsible and 
agrees to pay the funeral expenses, or regardless of 
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who contracts for the funeral, that the decedent has suf¬ 
ficient estate to defray the burial costs. Whether the 
person who employs the undertaker has authority so to do, 
or not, undertakers apparently do not hesitate to fur¬ 
nish funerals costing any amount up to six hundred dol¬ 
lars, if decedent’s assets will cover the charge, regardless 
of the “condition and circumstances” of the decedent. If 
the limitations placed upon funeral expenses by the statute, 
i. e., three hundred and six hundred dollars, respectively, 
are to be given effect in cases like the present, who should 
be looked to for their observance, if the undertaker, who 
is also the administrator, and as such fiduciary directly 
answerable tc the Court, may flagrantly disregard 
6 these salutary provisions of law and when chal¬ 
lenged therefore, escape undisciplined. 

Furthermore this is not a situation where the admin¬ 
istrator has paid out the five hundred fifty dollars, charged 
as funeral expenses, in circumstances making it impos¬ 
sible for him to recover any part thereof which the Court 
may find is not allowable under the quoted statute. The 
administrator and the undertaker being one and the same 
person, the disallowance of such part of the charge of 
five hundred fifty dollars for funeral expenses, as the 
Court may find to be not “according to the condition 
and circumstances of the deceased”, will not result in 
an out-of-pocket loss, but rather a curtailment of profit 
on the casket and other material furnished, and the charge 
for services. 

In this connection reference is made to the matter of 
the Estate of Mary Virginia Bailey, Deceased, Admin¬ 
istration No. 52275, in this Court, in which one Rosa 
A. Taylor, Administratrix, asked for credit and allow¬ 
ance in her first and final account for claim for funeral 
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expenses in the amount of five hundred ten ($510.00) dol¬ 
lars, Exceptions on behalf of the District of Columbia 
were filed to said account and particularly to the afore¬ 
said claim, the Municipality being entitled to the residue 
of the personal estate for failure of relations within the 
fifth degree, and the Court (Mr. Justice Jennings Bailey) 
sustained the exceptions. to so much of the claim for 
funeral expenses as exceeded three hundred ($300.00) 
dollars. 

2. And these exceptants object to the proposed dis¬ 
tribution of the residue of the within estate, whereby said 
administrator suggests the following disposition thereof: 

“Unexpended Funds of the Estate deposited in 
the Registry of the District Court for the benefit of 
the unknown Ileirs at Law or next to Kin, $224.13.” 

In paragraph 2 of his petition for letters of administra¬ 
tion herein, the administrator avers: 

“• • • • y 0ur petitioner has made diligent 
search and inquiry of a will of said decedent and 
has neither found one nor obtained any information 
7 that there was one and verily believes that decedent 
died intestate.” 

The quoted averment sets out the belief without reserva¬ 
tion, that decedent did not leave a last will and testament, 
and equally positive is the administrator’s averment in 
paragraph 3 of his petition, that decedent was not sur¬ 
vived by heirs at law or next to kin. Paragraph 3 reads 
as follows: 

“That so far as your petitioner has been able to 
ascertain after diligent search and inquiry the dece¬ 
dent in his lifetime had never married, and he is 
informed and upon such information believes that 
the parents of the decedent predeceased said dece- 
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dent, and that he has no knowledge of nor has he 
obtained any information of the existence of any 
other relatives of the decedent, and your petitioner 
verily believes that decedent left him surviving no 
heirs at law or next of ldn. ,, 

The provision of law directing distribution of the resid¬ 
uum of the personal estates of intestates who are not sur¬ 
vived by heirs at law or next of kin is found in Code, 
D. C., 1940, page 444 and reads as follows: “Sec. 18-717 
(29:297). Escheatment. 

“If there is no widow or relations of the intestate 
within the fifth degree, which shall be reckoned by 
counting down from the common ancestor to the more 
remote, the whole surplus shall belong to the District 
of Columbia, to be disbursed by the Commissioners 
of the District for the benefit of the poor. (Mar. 3, 
1901, 31 .Stat. 1251, ch., 854, sec. 388.)” 

So much of this section as directs the disposition to be 
made of such escheated estates by the commissioners, 
has been amended by the act of June 26, 1934 (48 Stat. 
1230). 

Cited to the text of the foregoing Code provision is 
a recent case, Webb v. Lohnes (68 App. D. C. 310, 96 Fed. 
(2d 582). In a statement of the case, Mr. Justice Edger- 
ton declared: 

“Clara York Allen died in the District of Colum¬ 
bia on October 12, 1934. No will was found and 
Webb, appellant, qualified as administrator. The ap¬ 
pointment was made with the consent of the District 
of Columbia, to which, in the absence of relations 
within the fifth degree, Mrs. Allen’s property would 
escheat under title 29, sec. 297, of the Code.” 
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8 And in a subsequent hearing of the same case, re¬ 
ported in 69 App. D. C., 318, 101 Fed. (2d) 242, 
Mr. Chief Justice (kroner in delivering the opinion of the 
Court, began as follows: 

“Clara York Allen died in Washington City Octo¬ 
ber 12, 1934. Her husband had predeceased her and, 
so far as is known, she has no kin of any degree. A 
search disclosed no will. In December, 1934, Webb 
(appellant), on behalf of certain creditors, filed a 
petition for letters of administration. All creditors 
as well as the District of Columbia, escheatee, con¬ 
sented to and requested his appointment, and in Feb¬ 
ruary, 1935, an order was entered appointing him 
administrator.” 

It will be noted that in both of the opinions quoted 
from, the right of the District of Columbia to the residue 
of the decedent’s estate was recognized. Furthermore an 
examination of the final account in the matter of the 
estate of Clara York Allen, deceased, Administration No. 
47,584, in this Court, will disclose as a matter of fact 
that upon the abandonment of efforts of a claimant to said 
estate to establish an alleged lost will, the residue of funds 
in the hands of the administrator wras paid over to the 
District of Columbia as an escheated estate, with the ap¬ 
proval of this Court. 

For the foregoing reasons these distributees respectfully 
submit that the claim of five hundred fifty dollars ($550.00), 
which the administrator asks that he be authorized to 
pay to himself for funeral expenses, be disallowed, and 
that in lieu thereof the Court allow funeral expenses, “ac¬ 
cording to the condition and circumstances of the deceased 
not exceeding three hundred dollars”. And furthermore 
that the residue of the estate of decedent be paid over 
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to the District of Columbia, instead of into the Registry 
of the Court. 

C.'W. KUTZ, 

GUY MASON, 
Commissioners of the 
District of Columbia. 


9 Richmond B. Keech, 

Corporation Counsel, D. C., 

W. H. Wahly, 

Assistant Corporation Counsel, D. C., 

Attorneys for the District of Columbia, 
District Building. 


District of Columbia, ss.z 

We, John Russell Young, Charles W. Kutz, and Guy 
Mason, verily believe to be true the statements contained in 
the foregoing exceptions. 

C. W. KUTZ, 

. GUY MASON. 

Subscribed and sworn to before me 
this 7th day of August, 1942. 

Adam A. Giehel, 

Notary Public in and for 
the District of Columbia. 
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Thomas Fraizer, Administrator, 

Estate of Vesle Crew, Deceased, 
c/o Wendell L. McConnell, Esqnire, 

Attorney for Thomas Fraizer, Administrator, 

2000 Eleventh Street, Northwest, 

Washington, D. C. 

Please take notice that the above exceptions will be called 
to the attention of the Justice holding probate Court, 
10 on the twenty-fourth day of August, 1942, at 10:00 
o’clock, A. M. or as soon thereafter as counsel can 
be heard. 

RICHMOND B. KEECH, 

Corporation Counsel, D. C. 

W. E. WAHLY, 

Assistant Corporation Counsel, D. C. 


Services of copies of the foregoing exceptions was made to 
the Administrator direct, and as addressed above, by reg¬ 
istered mail on the 10th day of August, 1942. 

W. H. WALEY, 

Assistant Corporation Counsel, D. C. 

(Endorsement: Exceptions to the Restated First and final 
account, Filed August 10, 1942, Theodore Cogswell, Reg¬ 
ister of Wills, D. C. Clerk of Probate Court.) 
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11 Notice. 

Richmond B. Keech & 

W. H. Walely— 

Corporation Counsel, 

Washington, D. C. 

Please take notice that the motion and the points and au¬ 
thorities to be submitted in support of the motion are at¬ 
tached hereto. 

The rules of the above named Court require that if you 
oppose the granting of the same you shall within five (5) 
days after service of a copy thereof upon you, or such fur¬ 
ther time as the Court may grant, or as the parties to this 
suit may agree upon, file a reply with the Clerk of the said 
Court a statement of the points and authorities upon which 
you rely and serve a copy thereof upon the administrator. 

OTHO D. BRANSON, 

Attorney for the Administrator , 
604 D Street, Northwest, 
Washington, D. C. 

Metro. 2615—2616. 


12 Motion to Overrule the Exceptions and Strike the 
said Exceptions From the Records of the Court. 

Comes now the administrator, and moves this Court to 
overrule and strike from the record the exceptions of the 
District of Columbia, by and through John Russell Young, 
Charles W. Kutz and Guy Mason, for the following rea¬ 
sons: 

(1) The District of Columbia is not a party with suffi¬ 
cient interest to raise an objection to an account. 
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. (2) The District of Columbia has either impliedly or 
expressly waived exceptions to the administration by virtue 
of their consent. 

(3) The only interest of the District of Columbia is in 
the surplus, that they have no right to control the diminish¬ 
ing or the increase of the surplus. 

(4) That the exceptions are improperly raised in that 
they should be made by the District of Columbia Municipal 
Corporation. 

(5) The conditions and circumstances of the deceased as 
shown on the face of the exceptions warrant the type of fun¬ 
eral which was given. 

(6) The verification is fately defective together with 
the improper signatures of the exceptants. 

(7) That the administrator at this time withdraws the 
amount tendered as the residue. 

THOMAS FRAZIER, 
Administrator . 

Otho D. Branson, 

604 D Street, Northwest, 

Washington, D. C., 

Metro. 2615—2616, 

Attorney for the Administrator. 


13 Points and Authorities in Support of the Motion to 
Overrule the Exceptions and Strike the Said 
Exceptions From the Records. 

Comes now the administrator, and for his authorities in 
support of his motion and says: 
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That the filing of the exceptions by the Commissioners of 
the District of Columbia to the account of the administrator 
was premature and without right and authority, for the au¬ 
thorities are without controversy that property which es¬ 
cheats does not do so upon the death of the owner and it is 
necessary that the state take some steps or proceedings to 
prove their title and interest especially where there is a con¬ 
troversy over the amount escheating and especially where 
there is an adverse claimant. The right of the escheat does 
not arise other than by some mode of procedure either at 
common law or by statute especially since there is a pre¬ 
sumption of heirs at law and next of kin. 

Lands and title to property do not escheat ipso facto 
for there is always a presumption of heirs: 

Gouvemeur Robertfax vs. Hunter, 7 Cranch 603, 3 
L. ed. 453; Some sort of proceedings necessary 
where there is adverse claimant thereto; Mam- 
iel vs. Wulff, 152 U. S. 505, 14 S. Ct. 651 38 L. 
ed. 532; Craig vs. Radford, 3 Wheat, 594 4 L. ed. 
467. 

At common law the remedy is by right of entry in respect 
to real estate or a writ of escheat. The law is the same in 
all common law jurisdictions where there is no remedial stat¬ 
ute. Probate Court has no jurisdiction to pass title by es¬ 
cheat but the same must be done in a separate and distinct 
proceedings. 

A condition precedent to the institution of a suit for es¬ 
cheat is that the fiduciaries account must have been settled. 

Kelly vs. Greenfield, 2 Harr M (Md.) 121. 

Atlantic etc. R. Co. vs. Mingus, 165 U. S. 413,17 S. 
Bt. 348, 41 L. Id. 770, usually regulated by stat¬ 
ute. 

Christianson vs. King County, 203 Fed. 894,122 C. 
Ca. 188 Aff. 239 U. S. 356. 
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14 Order of Probate Court insufficient: In re: Mines 143 
Cal. 194, 76 P. 968; 

An order of the Probate Court reciting that the af¬ 
fairs of an estate having been finally settled and that 
there are no heirs or claimants, and ordering that the 
County Treasurer pay into the State Treasury all mon¬ 
ies and effects belonging to the estate does not vest in 
the state the title to the fund as on a decree in a stat¬ 
utory action to escheat the same. 

See Conn. vs. Thomas, 140 Ky. 789, 131 S. W. 797. 

Louisville School Bd. vs. King, 127 Ky. 824, 107 
S. W. 247, 32 Ky. L. 687,15 L. Rnas. 3, 379. 

Condition precedent; proceedings to escheat a fund 
can not be maintained until the trustee’s account has 
been settled, and the condition of the fund ascertained. 

West vs. Penn. L. Inc. Co., 64 Pa. 195, West App. 
64 Pa. 186. 

Naile vs. Olmsted, 4 Wklzv. N. F. (Pa.) 558. 

Escheat cannot be prosecuted pending an adminis¬ 
tration of the estate. 

State vs. Simmons, 46 Or. 159, 79 P. 498, State vs. 
O’Day, 41 Or. 495; 

In re. McClellan, 27 S. D. 109,129 N. W. 1037. 

Whereby a motion to overrule exceptions and to strike 
the same from the record should be granted. 

THOMAS FRAZIER, 
Administrator. 

Otho D. Branson, 

Attorney for the Administrator , 

604 D Street, Northwest, 

Washington, D. C. 

Metro. 2615—2616. 
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Whereby I certify that a copy of the motion and points 
and authorities have been served upon the Corporation 
Counsel for the District of Columbia. 

OTHO D. BRANSON. 

(Endorsement: Notice, Motion to Overrule the Exceptions 
and Strike the Said Exceptions from the Records of the 
Court, and Points and Authorities. Filed August 24, 1942. 
Theodore Cogswell, Register of Wills, D. C. Clerk of Pro¬ 
bate Court.) 


15 Order Denying Motion to Strike Exceptions: Grant¬ 
ing Exceptions in Part: and Directing Distri¬ 
bution of Residue of Decedent’s Estate. 

This cause coming on to be heard at this term upon ex¬ 
ceptions filed by the District of Columbia to the adminis¬ 
trator’s claim for funeral expenses, and the proposed pay¬ 
ment of the residue of decedent’s estate into the Registry 
of the Court, as shown by the administrator’s first and final 
account, and the motion of the administrator to strike said 
exceptions; and after hearing the arguments of counsel 
thereon and upon consideration thereof, it is this 27th day 
of October, A. D. 1942. 

ORDERED, That the aforesaid Motion to Strike Excep¬ 
tions be, and the said hereby is denied, AND IT IS FUR¬ 
THER ORDERED, That said Exceptions be, and the same 
hereby are granted, wherefore the claim for funeral ex¬ 
penses is allowed in the amount of three hundred ($300.00) 
dollars only, and the net residue of decedent’s estate is or¬ 
dered to be distributed to the District of Columbia pursuant 
to Title 18, section 717, of the Code of the District of Col¬ 
umbia (1940), as amended by act of June 26,1934, (48 Stat. 
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1230), in lieu of payment thereof into the Registry of the 
Court. 

By the Court: 

MATTHEW F. McGUIRE, 
Justice. 

(Endorsement: Order denying Motion to Strike Excep¬ 
tions; Granting Exceptions in Part; and Directing Distri¬ 
bution of Residue of Decedent’s Estate. Filed October 27, 
1942. Theodore Cogswell, Register of Wills, D. C. Clerk of 
Probate Court.) 


16 Notice. 

Richmond B. Keech & 

W. H. Walely, 

Corporation Counsel, 

Washington, D. C. 

Please take notice that the motion and points and author¬ 
ities to be submitted in support of the motion are attached 
hereto. 

The rules of the above Named Court require that if you 
oppose the granting of the same you shall within (5) five 
days after service of a copy thereof upon you, or such fur¬ 
ther time as the Court may grant, or as the parties to this 
suit may agree upon, file in reply with the Clerk of the said 
Court a statement of the points and authorities upon which 
you rely and serve a copy thereof upon this administrator. 

OTHO D. BRANSON, 

Attorney for the Administrator, 
604 D Street, Northwest, 
Washington, D. C. 

Metro. 2615—2616. 
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I hereby certify that I have served a copy of this Notice, 
Motion and points and authorities on Mr. W. H. Walely, 
Corporation Counsel, for the District of Columbia. 

OTHO D. BRANSON. 


17 Motion to Vacate Order With Respect to 

Allowance of Funeral Bill. 

Comes now the administrator by and through his attorney 
and moves this Honorable Court to vacate the order of the 
27th day of October, 1942, in as far as the said order fixes 
the funeral bill of this administrator for the following rea¬ 
sons: 

1. The exceptions before the Court were upon a motion 
to strike and overrule the exceptions on a question of law. 

2. The administrator has never had an opportunity to 
answer on the merits of the funeral bill and the circum¬ 
stances surrounding the same. 

3. That a motion to strike is the same as a common law 
demurrer or a motion to strike under the old rules and a 
motion to dismiss under the rules of Civil Procedure for 
Federal Courts. 

WHEREFORE, it is requested that this Court vacate the 
order as above related. 

THOMAS FRAZIER, 
Administrator. 

Otho D. Branson, 

Attorney for the Administrator, 

604 D Street, Northwest, 

Washington, D. C. 

Metro. 2615—2616. 
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18 Points and Authorities in Support of Motion 

to Vacate. 

Comes now the administrator for Points and Authorities 
in support of his Motion to vacate: 

“ Probate Rule 12, Provides among other things De¬ 
fenses and Objections when and how presented;—Ex¬ 
cept as may be otherwise provided by these rules or by 
order of Court all defenses and objections shall be gov¬ 
erned by Rule 12 of Federal Rules of Civil Procedure.” 
“See probate rule—, 14, and 15.” 

“See Rule 12.” 

“Rules of Civil Procedure Section B, Subtitle 6.” 
“See rule 12, Section A, Subtitle 1.” 

“See McConville vs. District of Columbia, 26 Fed. 
Supp. 295.” 

THOMAS FRAZIER, 
Administrator. 

Otho D. Branson, 

Attorney for the Administrator , 

604 D Street, Northwest, 

Washington, D. C. 

Metro. 2615—2616. 

(Endorsement: Notice, Motion to Vacate order with respect 
to allowance of Funeral Bill and Points and Authorities. 
Filed October 29, 1942. Theodore Cogswell, Register of 
Wills, D. C. Clerk of Probate Court.) 


19 Notice of Appeal. 

Notice is hereby given this 20 day of November, 1942, that 
Thomas Fraizer, Administrator, hereby appeals to the 
United States Court of Appeals for the District of Columbia 



20 


from the judgment of this Court entered on the October 27, 
1942 & November 17, 1942, in favor of The District of Col¬ 
umbia against said Thomas Fraizer, Administrator. 

OTHO D. BRANSON, 

Attorney for 

Thomas Fraizer, Administrator. 


I hereby certify that a copy of this Notice of Appeal has 
been mailed to: Richmond B. Keech, Corporation Counsel 
& W. H. Wahly, Assistant Corporation Counsel, D. C. 

OTHO D. BRANSON. 

(Endorsement: Notice of Appeal, Filed November 20,1942, 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate Court.) 


20 Order Denying Motion to Vacate Order Re¬ 
ducing Claim for Funeral Expenses. 

Upon consideration of the administrator’s motion, here¬ 
tofore filed herein, to vacate the order passed on the twen¬ 
ty-seventh day of October, A. D., nineteen hundred forty- 
two with respect to the administrator’s claim for funeral 
expenses, it is, this 4th day of December, A. D. nineteen 
hundred forty-two, 

ORDERED, That the aforesaid motion be, and it hereby 
is denied. 

By the Court: 

MATHEW F. McGUIRE, 

Justice. 

(Endorsement: Order denying Motion to vacate Order Re¬ 
ducing Claim for Funeral Expenses. Filed December 4, 
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1942. Theodore Cogswell, Register of Wills, D. C. Clerk 
of Probate Court.) 


21 Assignment of Error. 

Comes now the administrator in the above entitled cause 
and assigns as errors: 

(1) That the Court erred in overruling the motion to 
strike the said exceptions from the record, and summarily- 
fixing the funeral bill at three hundred ($300.00) dollars, 
and further ordering that the residue be paid to the Dis¬ 
trict of Columbia. 

(2) That the Court erred in overruling the motion to 
vacate and in failing to set aside the order of the 27th day 
of October, 1942. 

OTHO D. BRANSON, 

Attorney for the Administrator , 
604 D Street, Northwest, 
Washington, D. C. 

Metro. 2615—2616. 

(Endorsement: Assignment of Error, Filed December 5, 
1942, Theodore Cogswell, Register of Wills, D. C. Clerk of 
Probate Court.) 


22 Designation of Record. 

Comes now the administrator in the above entitled cause 
and designates the parts of the record to be included in the 
transcript, said parts being considered sufficient for the de¬ 
termination of the question raised on appeal: 

1. Exceptions filed by the District of Columbia. 
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2. Motion to strike the Exceptions. 

3. Order denying Motion to strike exception. 

4. Motion to vacate ruling on exception. 

5. Order denying the motion to vacate the order sus¬ 
taining the exception. 

6. Assignment of Errors. 

7. This designation of record. 

OTHO D. BRANSON, 

Attorney for the Administrator, 
604 D Street, Northwest, 
Washington, D. C. 

Metro. 2615—2616. 

Service of a copy of the foregoing Designation of Rec¬ 
ord is hereby acknowledged this 5th day of December, A. D., 
1942. 

1 OTHO D. BRANSON. 

(Endorsement: Designation of Record, Filed: December 
5,1942. Theodore Cogswell, Register of Wills, D. C. Clerk 
of Probate Court.) 



23 


25 IN THE DISTRICT COURT OF THE UNITED 

STATES 

foe the District of Columbia 
Holding a Probate Court. 

District of Columbia, to-wit: 

I, Victor S. Mersch, Register of Wills for the District of 
Columbia, Clerk of the Probate Court, DO HEREBY CER¬ 
TIFY the foregoing papers, numbered from 1 to 22, inclu¬ 
sive, to be true copies of the originals of certain papers on 
tile in the office of the Register of Wills, Clerk of Probate 
Court, in the case No. 57,730, estate of Vesle Crew, deceased, 
the same constituting a full, true, and correct transcript of 
record of proceedings had in said Court according to the 
Designation of Record by Counsel filed therein and made a 
part hereof, pursuant to rule 75 of the rules of Civil Pro¬ 
cedure for the District Courts of the United States. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of the said Probate Court, this 17th 
day of December, A. D. 1942. 

VICTOR S. MERCH, 

Register of Wills for the District 
of Columbia, 

Clerk of the Probate Court. 


23 Stipulation and Agreement. 

It is hereby stipulated and agreed between W. H. Wahly, 
assistant corporation counsel for the District of Columbia, 
and Otho D. Branson, attorney for Thomas Fraizer, ad¬ 
ministrator, that the notice of appeal be corrected so as to 
show in the notice of appeal that the judgment and order of 
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the Court appealed from are the orders of October 27,1942 
and December 4,1942. 

W. H. WAHLY, 

Assistant Corporation Counsel, D. C. 
OTHO D. BRANSON, 

i Attorney for the Administrator, 

Thomas Fraizer. 


24 Corrected Notice of Appeal. 

Notice is hereby given this 26 day of January, 1943, that 
Thomas Frazier, Administrator, hereby appeals to the Unit¬ 
ed States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 27th day of 
October, 1942 & 4th day of December, 1942, in favor of 
Charles W. Kutz, et al., against said Thomas Frazier, Ad¬ 
ministrator. 

OTHO D. BRANSON, 

Attorney for Administrator. 
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No. 8428 


THOMAS FRAZIER, Administrator of the Estate of 
VESLE CREW, Deceased, Appellant, 

v. 

CHARLES W. KUTZ, and GUY MASON, Commissioners 
of the District of Columbia, Appellees. 


BRIEF FOR APPELLEES 


COUNTER STATEMENT OF THE CASE | 

Appellant, the administrator of the estate of Vesle Crew, 
is also the undertaker whose claim is in dispute (Appellant’s 
App. p. 6). 

Appellant, in the absence of next of kin of the deceased, was 
entitled to letters of administration as the largest creditor of 
the estate (Sec. 288, D. C. Code 1901,31 Stat. 1235, Sec. 20-216 
D. C. Code 1940). In his petition for letters of administration 
appellant alleged (Appellant’s App. p. 7): 

* * your petitioner has made diligent search and 
inquiry of a will of said decedent and has neither 
found one nor obtained any information that there 
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was one and verP„ believes that decedent died in¬ 
testate.” 

Appellant, in his petition, also alleged (Appellant’s App. 
PP- 7, 8): 

“That so far as your petitioner has been able to as¬ 
certain after diligent search and inquiry the decedent 
in his lifetime had never married, and he is informed 
and upon such information believes that the parents 
of the decedent predeceased said decedent, and that 
he has no knowledge of nor has he obtained any in¬ 
formation of the existence of any other relatives of 
the decedent, and your petitioner verily believes that 
decedent left him surviving no heirs at law or next of 
kin.” 

The Court, in addition to refusing to allow funeral expenses 
in excess of Three Hundred Dollars ($300.00) also ordered 
that the net residue of decedent’s estate be distributed to the 
District of Columbia (Appellant’s App. p. 16). 

STATUTES INVOLVED 

The statutes involved, so far as material here, are set forth 
in the argument. 

SUMMARY OF ARGUMENT 

The Court was precluded by the provisions of Section 365 of 
the 1901 Code from allowing funeral expenses of more than 
Three Hundred Dollars ($300.00) in the absence of a showing of 
“special cause”. Appellant neither made nor offered to make any 
showing of “special cause”. Under die provisions of Sections 373 
and 388 of the 1901 Code, the administrator, sincere admitted in 
his petition that the decedent died without next to kin or heirs at 
law, was required to make distribution of the surplus of the estate 
to the District of Columbia. The Commissioners of the District of 
Columbia, acting on its behalf, were, therefore, proper parties to 
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object to the item of funeral expenses in appellant’s final account 
No judgment of escheat was necessary. The Probate Court had 
jurisdiction, if such an issue had been presetted, to determine 
whether decedent left heirs at law or next as kin. However, in 
this case no such issue was presented, as that fact was admitted by 
the petition for letters of administration. 

ARGUMENT 

I 


Appellant was not entitled to an allowance of more than 
Three Hundred Dollars for funeral expenses. 

The Court correctly held that appellant was not entitled to 
claim credit in his final account for funeral expenses in excess 
of Three Hundred Dollars ($300.00). Section 365 of the 1901 
Code, 31 Stat. 1248, as originally enacted, read, so far as 
material here, as follows: 


“Sec. 365. Disbursements and Allowances .—On 
the other side shall be stated the disbursements by 
him made, namely: First. Funeral expenses, to be 
allowed at the discretion of the court, according to the 
condition and circumstances of the deceased, not ex¬ 
ceeding six hundred dollars. * * 

By the Act of June 30,1902,32 Stat. 529, Sec. 20-605, D. C. 
Code 1940, this section was amended to read, so far as ma¬ 
terial here, as follows: 

“Sec. 365. Disbursements and Allowances .—On 
the other side shall be stated the disbursements by 
him made, namely: First. Funeral expenses, to be 
allowed at the discretion of the court, according to the 
condition and circumstances of the deceased, not ex¬ 
ceeding three hundred dollars: Provided, that for 
special cause shown the court may make such addi¬ 
tional allowance not exceeding three hundred dollars 
as such special circumstances may warrant.” 
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It was the duty of appellant, before his final account was 
filed, or, at least, contemporaneously with the filing of his final 
account showing funeral expenses in the sum of Five Hundred 
and Fifty Dollars, to make a showing of special circumstances, 
if any such existed, justifying allowance of this sum and 
to secure from the Court an order of allowance. This was not 
done. Nor did appellant at any time make any tender of the 
showing required by the statute. It would indeed seem quite 
difficult to make such a showing, since the funeral expenses 
claimed amounted to more than half the gross value of the 
estate. Even the allowance of funeral expenses of Three 
Hundred Dollars or less is, under the statute, within the 
discretion of the court according to the condition and circum¬ 
stances of the deceased, and, we submit, the court was quite 
liberal in allowing the maximum permitted by the statute in 
the absence of a showing of special circumstances. Of this, 
however, we make no point. 

II 

The Commissioners were interested parties. 

Appellant first contends that the District of Columbia has 
no interest in this estate as escheatee until it has obtained a 
common law writ of escheat. Whether such a writ is required 
depends upon the law of the jurisdiction in which the ques¬ 
tion arises. 

In the case of Hamilton v. Brown, 161 U. S. 256, relied upon 
by appellant, the court said: 

“In this country, when the title to land fails for 
want of heirs and devisees, it escheats to the state as 
part of its common ownership, either by mere opera¬ 
tion of law, or upon an inquest of office, according to 
the law of the particular state.” 

In Sub-chapter 8 of Chapter 5 of the 1901 Code, under the 
title “Distribution to next of kin and legatees” (31 Stat. 1249, 
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1251, Sections 18-701, 18-717, D. C. Code 1940) we find the 
following: 

“Sec. 373. Parties Entitled .—When the debts of an 
intestate, exhibited and proved or notified and not 
barred, shall have been discharged or settled, or al¬ 
lowed to be retained for as herein directed, the ad¬ 
ministrator shall proceed to make distribution of the 
surplus as follows: 

******* 

“Sec. 388. If there be no widow or relations of the 
intestate within the fifth degree, which shall be 
reckoned by counting down from the common ances¬ 
tor to the more remote, the whole surplus shall belong 
to the District of Columbia, to be disbursed by the 
Commissioners of the District for the benefit of the 
poor.” 1 

It will thus be seen that Congress has specifically directed an 
executor or administrator, in the absence of next of kin, to 
distribute the surplus of the estate to the District of Columbia. 
This being the duty imposed by law upon the administrator, 
it is unnecessary for the District to secure a writ of escheat. 
This court, in recent opinions, has recognized the rights of the 
District of Columbia in such a case. 

In the case of Webb v. Lohnes , 68 App. D. C. 310, 96 F. (2) 
582, this court said: 

“Clara York Allen died in the District of Columbia 
on October 12, 1934. No will was found and Webb, 
appellant, qualified as administrator. The appoint¬ 
ment was made with the consent of the District of 
Columbia, to which, in the absence of relations within 
the fifth degree, Mrs. Allen’s property would escheat 
under title 29, sec. 297, of the Cede.” 


1 By Section 13 of the Act of June 26, 1934. (the Permanent Appropriation 
Repeal Act) 48 Stat. 1224, 1230, it is provided that funds from escheated 
estates shall be covered into the Treasury to the credit of the District of 
Columbia and be subject to withdrawal only on appropriations by Congress. 
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And in a subsequent hearing of the same case, reported in 
69 App. D. C., 318, 101 Fed. (2) 242, cert. den. 306 U. S. 637, 
Mr. Chief Justice Groner in delivering the opinion of the 
court, began as follows: 


“Clara York Allen died in Washington City October 
12, 1934. Her husband had predeceased her and, so 
far as is known, she has no kin of any degree. .A 
search disclosed no will. In December 1934, Webb 
(appellant), on behalf of certain creditors, filed a 
petition for letters of administration. All creditors, 
as well as the District of Columbia, escheatee, con¬ 
sented to and requested his appointment, and in Feb¬ 
ruary, 1935 an order was entered appointing him ad¬ 
ministrator.” 


Ill 

The Probate Court had jurisdiction to order distribution 
to the District of Columbia. 

Appellant next contends that the Probate Court is a court 
of limited jurisdiction and has no power to determine property 
rights. The cases cited by appellant, in support of this con¬ 
tention, are cases where one claimed ownership to property 
as against an executor or administrator. Here we are dealing 
solely with a question of the distribution of funds properly in 
the hands of an administrator. Section 119 of the 1901 Code, 
31 Stat. 1208. 32 Stat. 525, 11-504 D. C. Code 1940, (Appel¬ 
lant's brief p. 6) gives to the Probate Court the power “to 
hear, examine, and decree upon all accounts, claims, and de¬ 
mands existing between executors and administrators and 
legatees, or persons entitled to a distributive share of an in¬ 
testate estate, or between wards and their guardians; to enforce 
the rendition of inventories and accounts by executors, ad¬ 
ministrators, collectors, guardians, and trustees required to 
account to said court; to enforce the distribution of estates by 
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executors, administrators, and the payment or delivery by 
guardians of money or property belonging to their wards.” 

In the case of Kenaday v. Sinnott, 179 U. S. 606, the court 
held that the Orphans’ Court of the District of Columbia had 
jurisdiction to determine whether certain property in the es¬ 
tate of a decedent passed under a legacy to his widow, who was 
also his executrix, or should be distributed to his next of kin 
as a part of the residue of his estate, there being no residuary 
clause in the will, the court saying: 

“There being a controversy over the distribution 
between the next of kin and the executrix, we are en¬ 
tirely satisfied that the powers vested in the orphans’ 
court gave it jurisdiction to dispose thereof, and that 
appellees were not compelled to go into the equity 
court.” 

The jurisdiction of the Probate Court is substantially the 
same as its predecessor, the Orphan’s Court. Richardson v. 
Daggett, 24 App. D. C. 440. 

The case of Christianson v. King County, 239 U. S. 356, is 
decisive of most of the questions here presented. That case 
involved the power of a probate court of the Territory of 
Washington to find that an intestate left no heirs and to direct 
distribution to the County of King in that Territory. The 
Territorial legislature had granted, as stated by the Supreme 
Court (p. 368), jurisdiction to the Probate Court “over pro¬ 
bate proceedings, the granting of letters testamentary and of 
administration, and the settlement of accounts of executors 
and administrators.” The powers conferred upon that court 
do not seem to be as broad as those conferred upon the Probate 
Court of the District of Columbia. The statute of distribu¬ 
tion of that Territory was much the same as ours and pro¬ 
vided that, in the absence of kindred, the estate would escheat 
to the County in which the decedent resided or where the 
estate was situated. It was contended in that case that the 
Probate Court had no jurisdiction to direct distribution to the 




8 


county and that there could be no escheat until office found. 

The court, in denying these contentions, said: (pp. 370,371) 

• 

“The provision for escheat to the county in case 
the intestate left no kindred was a part of the scheme 
of distribution defined by the act and we cannot doubt 
. that not only had the court the power to determine 
the interests of the heirs in the real estate to be dis¬ 
tributed, but it likewise had the power to determine 
whether there were heirs and if it was found that there 
were none to decree distribution according to the 
statute.” 

From these authorities it is clear that even if, in this case, 
there had been a dispute between appellant and the District of 
Columbia as to the existence of next of kin within the re¬ 
quired degree, the Probate Court of this District had full au¬ 
thority and jurisdiction to determine that question. But 
here there was no such dispute. Appellant, in order to secure 
letters of administration for himself, had alleged in his peti¬ 
tion “that decedent left him surviving no heirs at law or next 
of kin.” With this averment in the record, the court was 
powerless to do otherwise than order distribution to the Dis¬ 
trict of Columbia as escheatee. 

CONCLUSION 

It is respectfully submitted that the judgment of the court 
below was right and should be affirmed. 


Richmond B. Keech, 

Corporation Counsel, D. C ., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C.. 
W. H. Wahly, 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellees. 




